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Introduction

b) Relieved any person from any liability
to pay tax; or

It is common practice among high-earning
professionals such as Doctors and Dentists
to incorporate a Singapore company (or
companies) under which they will provide
their services. While using a company
carries with it a number of commercial
benefits for the business, it can also often
lead to a reduction of the overall tax
liability for the professional.

c) Reduced or avoided any tax liability.

We take a closer look at the legislation on
this and a recent case decision to provide
an insight into the current views of the
Singapore tax authorities in this area.

Section 33 - Income Tax Act
In recent years, the Inland Revenue
Authority of Singapore (“IRAS”) has been
concerned that many such arrangements
do not arise out of genuine commercial
reasons and are part of an attempt to
avoid taxes. Where such a determination
is made, the Comptroller of Income Tax
(“CIT”) can invoke Section 33 of the
Income Tax Act (“Act”) to ignore the
structure/arrangement set up by the
taxpayer and re-assess their tax liability
i.e. so that the individual is liable to pay
individual income tax instead of corporate
tax.
Section 33(1) of the Act states that the CIT
may disregard any arrangement that they
determine to have directly or indirectly
resulted in any of the following:
a) Altered the incidence of any tax
payable;

However, Section 33(3)(b) clarifies
that the above would not apply if the
arrangement was carried out for bona fide
commercial reasons and tax avoidance
was not one of its main purposes.
Section 33 allows the CIT to take an
anti-tax avoidance stand and ensures
that taxpayers do not take advantage of
or use corporate tax schemes outside of
their intended purpose e.g. to reduce and
avoid tax. It sets a standard that such
corporate arrangements must be based
on genuine commercial reasons and not
as a way to reduce the overall tax liability.
The recent case of GCL vs. CIT (2020)
discussed below, is an example of the
enforcement of Section 33 in the context
of professionals and provides taxpayers
with more guidance on how this section
of the Act is applied.

Background Facts
The appeal in the case of GCL vs CIT
(2020) was recently brought to the
Income Tax Board of Review (“Board”)
by a licensed Dentist (“taxpayer”)
against additional Notice of Assessments
raised by the CIT in respect of individual
income tax. The facts of the case can be
summarised as follows:
f The taxpayer was employed by an
orthodontic clinic (“YCO”). In May
2012, he incorporated a private
limited company (“GCL”) with
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him being the sole shareholder
and director and terminated his
employment with YCO. GCL then
entered into a service agreement
with YCO, where the taxpayer
provided services as an independent
contractor and continued treating
patients at YCO’s premises. Under
this new arrangement, YCO paid
service fees to GCL, and GCL in turn
paid director’s fees and salaries to the
taxpayer.
f With the new arrangement, the
taxpayer was paid a much lower
salary by GCL and GCL profits were
taxed at the lower corporate tax rate
of 17%. The overall tax liability for the
taxpayer was therefore significantly
reduced. Furthermore, GCL was able
to claim the corporate tax exemption
and rebates.
f The CIT viewed the new arrangement
as being caught by Section 33 and
re-assessed the taxpayer’s income for
the Years of Assessment (“YA”) 2013
to 2016, raising additional individual
income tax Assessments to bring the
full amount of service fees to tax on
the individual.

that the taxpayer has derived a tax
advantage. This determination must
be based on objective facts without
considering the motive of the
taxpayer, which is subjective. If yes:
b) Whether the arrangement qualifies
for the exception under Section 33(3)
(b) by being one that was carried
out for bona fide commercial
reasons and which does not have
tax avoidance as one of its main
purposes. If no:
c) Whether the taxpayer can prove that
the tax advantage arose from the use
of a specific provision in the Act that
was within the intended scope and
purpose drawn out by the Parliament.

a) Whether an arrangement led to any
one of the three outcomes set out in
Section 33(1)(a) to (c) above, such

2) The setting up of the level of
remuneration paid to the taxpayer
by GCL, such that there remained
profits in GCL to be taxed and
thereafter paid to the taxpayer as
tax-exempt dividend
-

Under the new arrangement,
the taxpayer received an
unreasonably low level of
remuneration from GCL. As a
result, the overall tax liability
was reduced. This is because the
profits remaining in GCL were
taxed at the corporate tax rate
of 17%, which is lower than the
taxpayer’s previous effective rate
of tax at individual rates. The
profits were later paid out to the
taxpayer as tax-exempt dividends.

-

The taxpayer challenged this
by explaining that the level of
remuneration was determined
based on the amount he required
for his personal upkeep and
maintenance, including his
day-to-day expenditures such as
housing and car loan payments.
Furthermore, it was part of his
business plan to receive only the
amount of salary he needed and
save the remaining profits for
business operations and future
investments (e.g. purchase of
medical units).

The Board views the structure
implemented by the taxpayer as
comprising of two arrangements, which
are each separately subjected to Section
33 of the Act:
1) The setting up of GCL to receive
the income from providing dental
services at YCO (previously
received directly by the taxpayer)
-

The Board’s view is that the
establishment of GCL does not
fall within the ambit of Section 33
as it did not objectively affect the
taxpayer’s liability.

-

The Board noted that the use
of a company to carry out a
dental practice is a common and
widely used practice and is not
inherently an act to avoid taxes.
Though the overall tax liability is
reduced in this arrangement due

Board Decision
The Board used the framework set out by
the Court of Appeal in the Comptroller
of Income Tax vs AQQ (2014) case for
the application of Section 33 to arrive at
its decision. The framework is as follows:

to the lower corporate tax rate
and available tax exemptions,
it is considered an inevitable
consequence of a tax policy
and is not in itself an act of tax
avoidance.
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-

However, the Board noted that
despite the above, the taxpayer
was fully aware that his new
remuneration was significantly
lower compared to when he was
an employee of YCO, even though
his role at YCO had remained
the same. This difference in level
of remuneration could not be
justified as being on a commercial
basis. The Board was therefore
of the view that the corporate
arrangement objectively led to a
reduction of overall tax liability and
an avoidance of tax, and thus falls
within Section 33 of the Act.

-

The next step is to determine
whether the arrangement qualifies
for the exception in Section 33(3)
(b) i.e. that it was carried out for
bona fide commercial reasons and
did not have tax avoidance as one
of its main purposes.

-

The Board found that the
arrangement does not qualify
for the exception as there is no
commercial basis for the taxpayer’s
new level of remuneration. This is
because it is neither reasonable
nor reflective of the market pay
for the same skill and experience
level. Furthermore, the Board noted
that from YA 2013 to YA 2016, the
remaining profits in GCL subject
to corporate tax remained around
$300,000, which is the level at
which the start-up tax exemption
and partial tax exemption are
maximised for companies. Hence,
the arrangement is not carried out
for bona fide commercial reasons
and does have the avoidance or
reduction of tax as one of its main
purposes.

-

As the Board’s decision is that
the arrangement does fall within
Section 33 of the Act, albeit under
only one of the two arrangements
i.e. the setting up of the level of
remuneration, the taxpayer was
liable to tax at individual income
tax rates on the full amount of
service fees received.

BDO Singapore - Our View
With the existing regulations and
guidance provided by the authorities,
the line between tax planning and tax
avoidance is a grey area and as such
professionals have found it difficult
to remain compliant. Fortunately, the
Board’s decision in GCL vs. CIT (2020)
now provides taxpayers with clearer
guidance on how Section 33 is applied
in the context of professionals in similar
circumstances.
With the increasing scrutiny by the IRAS
on companies that are set up to abuse
corporate tax concessions, it is now
essential for high-earning professionals
who have incorporated companies
to review the current structure of
their business and make adjustments
accordingly. Professionals should review
their level of remuneration to ensure that
it reflects market level or that there is a
commercial reason and that it is at arm’s
length. It is important to note that in
addition to Section 33, professionals who
have incorporated companies to provide
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their services must also comply with
Section 34D of the Act which requires
that all arrangements between related
parties be conducted at arm’s length.
While the Board viewed the setting up
of GCL as not falling within the ambit of
Section 33, we are cautious to note that
this was due to the arrangement being
an ordinary business norm and common
practice. Where multiple companies are
set up under the same professional and
the setup cannot be explained by bona
fide commercial reasons, the IRAS may
take a different view and question the
use of such companies.
The IRAS takes a strong stand against
businesses and individuals who abuse
tax exemption schemes or are noncompliant of the tax regulations and will
not hesitate to take action where tax
evasion/fraud is discovered. Professionals
should therefore take the time to review
their business structure/arrangements
and if there is such a concern, they
should seek professional advice to assess
their specific circumstances and take the
necessary remedial actions.
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